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BY TRE COMMISSION:
On January 20, 1986, The Mountain Btstes Telephone & Telegraph Company

(*Mountain Bell™ filed s Petition for Deregulation ("Petition™) of its radio
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telephone services and the withdrawal of all tarifts relating thereto with the
Arizons Corporation Copmission (“Commission™). Said Petition was filed
pursuant to the procedure set forth in A.R.S. §40-28i(E)}.

On Uctober 1, 1986, the Commission’s Utilities Divieion Staff ("Staff"”)
filed a Molsun tu expand the docket to include a4 review ot all radioc comson
carcier ("RCC™) services provided by either telephone companics or RCC's within
Arizona. There was no opposition Lo this Motion which was served on all
telephune compunivs  and RCC's haviug  autheraty from this Commission. By
Procedural Order dated November 18, 1986, Staff's Motion was granted. All
telecommunication companies authorized to provide RCC services were deemed as
intervenors in this matter and were given notice of the proceeding.

On March 13, 1987, Staff filed & Motjon tv Exclude Ceilular Services
("Motion to Exclude”) from the docket or in the alternstive continue the
hearing date for s minimum period of 120 days. In its March 17, 1987 Response,
¥.S. West RewVector Group and TuCell Partnership (collectively “New Vector™)
opposed Staff's Motion to Exclude but supported the alternative Motion to
Continue the hearing date. We note that Metro Mobile CTS of Phoenix, Inc., and
Metro Mobile CTS of Tucson, inc. {(collectively “Metro Mobile"), siso supported
& continusnce.

At the prehearing conference held at the Commission's offices in Phoenix,
Arizons, on March 19, 1987, the Presiding Officer granted Staff's Motion to
Exclude as to the March 24, 1987 hearing dste. At the same time, the Presiding
Officer bifurcated the hearing into two distinct phares. The March 24, 1987
hearing was designated as Phase I in this matter atd would involve mobile radio
common carrier services. Cellular services were specifically excluded from
Phase I and were the subject of a Phase Il hearing. Esch of the Phases will
have its own separate Order.

An evidentiary hearing was held on Phase 1 at the Commission's offices on
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lhuch 24, 1987. Mountain Bell, U.5. Sprint Communicat ions Company ("Sprint”),
s Ritizens Utilities Compuany and Citizens Vtilities Rural Company, Inc.
"Cit.zens™), Artrona  Ruadio Conmon  Larrier Association  ("Association),
ewVector, and Stalt appearcd thruugh counscl. At the conclusion ot a full
Public hearing, thi1s wmatler was ad journed peunding submission of s Recosmended
bpinion and Order by the Presiding Officer to the Commission. The Commission
?nued Decision No. 55633 (July 2, 1987), for Phase I in this wmatter.

An evidentiary hearing was held on Phase 11 «t the Commission's offices on

g |Peptember 15 and 16, 1988, NewVector, Metro Mobile, Citizens, Southwest
10 {Kellular Company ("suuthwest™), Arizona Residential Vtility Consumer Office
11 J("RUCO"), and Statf appeared through counsel., At Lhe conclusion of & full
712' ublic' hearing, this matter wvas sd journed pending submiasion of & Recommended
13 lopinion and Order by the Presiding Officer to the Commission.

14 Discussion

15 Cellular radic wervice is a relatively nev service which generally
16 liprovides higher quality transmissions and has & greater system capacity tham
17 llwobile radio communications. lIn the early 1980's, the Federal Communications
16 [[Commission (“FLC") determined that thete wvas & need for nationvide cellular
service, The FCC has divided the country into 305 metropolitan statistical
areas ("MSA's") and 428 rural service areas {*SA's"). The FCC hun slso
determined that the marke: structure will be that vf a duopoly aubject to
universal resale of the two primary carriers. Ume of the licenses was reserved
for the basic telephone exchange company or its affiliate and the other was to
be given to s private mop-wire line applicaat. 11 of the licenses for tbe
MSA's have been granted while, to date, noune of the licenses for the RSA's have
been granted.

In Arizons, only the metropolitan Phoenix and Tucson areas have cellular

systems. The Commission in Decision No. 53740, dated September 14, 1983,
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granted the initial Certificate of Public Convenience and Necrssity ("ccar™) to
operate a ‘'cellular radio communications, (telephone) system” within the
Phoenix MSA to NewVector's predecessor Advanced Mobile Phoenix Service, Inc,
("AMPS"),

The following Findings ol Fact Nos. |, 5, and 13 as well a» Conclusion of
Law No. 3 were extracted {rom Decision No. 53740:

1. AMPS is a Delawsre corporation which proposes to engage in
the business of providing cellular radio communications as a
common carrier within the Phoenix, Arizons Standard Metropolitan
Statistical Arca ("SMSA") . ., . .

5. Market research haw indicated considerable demand tor
improved radio telephone service in the Phuenix area . . . o

13. The FCC has previously found that & public need exists for
cellular radio service throughout the country, inciuding
Phoenix, and that AMPS in a fit and sble party tov provide such
service « . . .

3. There exists a public necessity for a cellular radio
communications system within the Phoenix, Arizons SMSA,

The Commission issued its second CC&N for the Fhoenix area to Metro Mobile
CTS of Phoenix, Inc. in Decision No. 54231, dated November 8, 1984, The
following Findings of Fact Nos. 6 and 7 and Conclusion of Law Nos. 1, 2 and 3
are extracted from Decision No. 54231:

6. The FCC has previously found that & public need exists for
cellular service throughout the country, including Phoenix, and
that Metro Mobile is a fit and able party to provide such
sarvice.,

7. In Decision No. 53740, the Commission expressly found that
there was & great unsstisfied need for additional radio
telephone service in the Phoenix SNSA.

1. Metro Mobile CTS of Phoenix, Inc., is a public service
corporation within the meazing of Article XV of the Arizoos
Constitution and a telephone corporation within the meaning of
A.R.8, §40-281.

2. The Commission has jurisdiction over Metro Mobile and of
the subject matter of the Application herein,

3. There exists a public necessity for a second provider of
cellular radio communicstion service within the Phoenix,
Arizona, SMSA.

l= Decision No. 3‘23/‘/
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On February 14, 1985, the initial CCAN for the Tucson area was grarted in
Decision No. 546377 to Tulell Limited Partnership and the second CC&N for the
Tucson area was granted in Decawion No, 54758, dasted November 13, 1985, to
Tucson Cellular Telephone Company., The loellowing Findings of Fact No. 8 and
Conclusions of law Nuos. | and 3 were extracted from Decision No, 54377:

8. The FCC has determined that need tor cellular communications
services exists on & ustionwide basis. Cellular Communications
Systems, 86 FUC 2d 469 (1981) and Cellular Reconsideration
Order, 89 FCC 2d 58 (1982). (That issue may, therefore, have
been preempted in state certification proceedings; see alsoc ACC
Decision No. 53740 ¢ p.5). Market research has indicated
considerable demand in the Tucson area for the type of
cowmunicat ions service conlempluated by TuCell and presently not
being provided by anyone else,

1. TuCell iw a public service corporation within the meaning

of Article XV of the Aiizona Corstitution and a telephone

corporation within the meaning of A.R.5. $40-281. :

3. There existn a public neceasity for s cellular

radio/telephone communications system within the Tucson, Arizona

SHMSA .

The primary advocate for deregulstion in Phase 11 was NewVector., Much of
their testimony dwelled un Decision No, 5533 (Phase 1 Decision) in which the
Commission concluded that pruviders of wobile radio common carrier services
vere not public service corporations pursusnt to Article XV of the Arizons
Constitution and A.R.S5. §40-281. According to KrwVector, cellular systems are

direct competitors of mobile radio common carrier services. NewVector argued

that from the consumer’s standpoint, each of the systems provide the same basic

two vay mobile communications capability which is tied into the basic land~liune

telephone system. Furthermore, the cellular system is not essentisl or
integral to basic access service. We note that A.R,5, §40-281(E) provides a»

follows:

Decision No._5¢3 (ﬁ
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When the commission determines after nolice and hearing that unx
gfodutl or peIVICE _ot_ a__ (PllcunnunxCIllonl corLgratlon- ls
neither essential noi mle_gral lu the Pubhc service rendered by

such curporalmn, it shail declare that such producl or service
is not subject to regulations by the commission (emphasis added)

NewVector also expressed concern that some of the recommendations offered
by cthers to regulate cellular an rural sreas bul deregulate in urban areas
could resull 1in pragmatic problems as well as confusion for coneumers. In
addition, NewVector indicated that a similar recommendaiion was already
rejected by the Commission in its Phase 1 decision, However, iu order to
alleviate some of the fears expressed by others, NewVector recommended the
following language be included in the Decision:

Our Decision today ix premised upon our understanding that

cellular systems provide basically wobile service with some

incidental fixed uvee. 1t is without prejudice to our ability

potentially to inquire into and require li. ~nsing and regulation

of cellular systems wherever located designed primarily for

fixed use,

Metro Mobile argued that cellular has limited competition both because of

lits superiority over various wobile radio services ass well as the IC

limitation of two cellular carriers per statistical ares. As a result, Metro

bile's primary recommendation was for the Commission to delay its decision in
his matter until after the decision of the United States Courl of Appesls for

he Ninth Circuit in Metro Mobile CT8 of Phoenix, Inc, vs, NewVector

ommunications, Inc., No, B87-2242, According to Metro Mobile, the

forementioned Ninth Circuil decision will determine the extent the antitrust
ave apply to the Arizona wholesale cellular markets. If it's determined that
he antitrust Jaws do not apply and the Commission also spproves deregulatiosn,
hen Arizona consumers could be left with no protection from anticompetitive
ctivities.

Citizens argued that the “neither essential nor integral™ exemption of

fk.n.s. §40-281(F) does not apply in this case. According to Citizens, the

b= Decision No._9¢ 3/4
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public service being provided 1v public telepbone service which pursuant to the
Arizona Constitution is to be regulated by the Commission. In addition,
Citizens argued that it could be 8 disaster Lo cowpletely deregulate a fast
growing part of our basic telephone service. According to Citizens Exhibit No.
1, NewVector has experienced rapid growth in revenues (sales) in both its
Phoenix and Tucson markets. NewVector's 1985 Phoenix revenues increased over
its 1984 revenues by 5501 (trom $1,451,000 to $9,406,769) and its 1986 Tucson
revenues increased over its 1985 revenues by 4%02 (from $250,962 to
$1,366,406).
RUCO recommended that cellular phone service in rural areas not be
deregulated based on the following reasons:
1. The Commission lacks a basis for concluding that
dere;ulglion of rural mobile cellular service is in the
public interest;

Mobile cellular service may be the only means of providing
basic telephone service to some rural arcas;

Effective competition does not exist; and,

Alternate mobile radio services do not offer effective
competition,

Since cellular service is not currently being provided in rursl areas,
RUCO argued there was no evidence from which to conclude there is no public
interest., In fact, cellular phone service could supplant local land-line
service in some areas.
Staf{ recommended that wholesale cellular service be deregulated in the
etropolitan Phoenix ind Tucson asveas, Btaff made its recommendation aefter
analyzing the following fectors which vere discussed 1o Decision No. 5%33:

1. The separability of the service in question from the
public telecommunications network;

2. The proportion of the public which subscridbes to the
service;

The degree to which the service is obtained through

-7- Decision No._5¢ 2/2
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pravate contract,

The degree to which the service serves only very
specialized necds;

$) The impact of deregulation on the rates charged for the
deregulated service and oh other regulated services; and,

6) Competition in the pruvision of Lhe service.

Staff determined that wholesale cellular wervice in the Phoenix and Tucson
areas passed al) the abuve criteria vhich support deregulation., As & result,
Staff concluded that wholesale mobile cellular service in Phoeniy and Tucson is
neither essential nor integral to the provision of & public service pursuant to
A.R.S. §40-281(E). Staff did not recommend deregulation of rural cellular
service at this time since there vas no informstion available to determine if
such service would paws the Cests utilized by Staft. In asddition, Scaff
recommended the Commissiun continue to regulate cellular service for fixed
applications within the wmetropolitan aress. Staf{f was concerned that if a
larger percentage of customers used {ixed cellular service, 1t could have an
impact on basic land-line service.

Article XV, Section 2 of the Arizona Constitution defines a public service

corporation as a corporation that transmits messagea or furnishes telephone

service, Consistent with that definition, A.R.8, §40~20] defines &
“telecommunications corporation” as ™a public service corporstion other than
municipal engaged I1n transmitting message or . . . telephone service in
operating a» a telecummunications common carvier,” AM.8. §40-281(E) limits
the Commission's regulation of “any product or service of a telecommunications
corporation™ whenm it ™is neither essemtial nor integral to the public service
rendered . . . ".

All parties were in agreement that the Commission should continue to

regulate the interconnection between cellular carriers and the local exchange.

We comcur, 1t is also clear in this matter that NewVector and Metro Mobile are

-8- Decision Mo, ¢ 3/%
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“eransmitting measages vt turnisbiug...” telephone service pursuant to Article
XV of the Arizona Cunstitution. After careful review of the record, we find
the msjor iseue in this matter i1s whether or not cellular telephone service is
s public service. 11 it 1s & public service, then the “neither essentisl nor
integral to the public service rendered" provision of A.R.5., §40-281(E) would
make absolutely no sense to apply iu this case,

Both Statt and New Vector concluded there was uno public interest in
cellular telephone servicel, In general, both reached their conclusion
primarily because of the alleged small percentage of the genersl population
which subscribe to cellular service in spite of ils widespread metropolitan
availability. According to NewVector, only asbout .4I of the statevide
population has subscribed to NewVector's cellular service. Btaff did not
ascertain a percentage of the general populstion using cellular, but instead
focused on the percentage ol businesses in the Phoenix and Tucson areas which

have subscribed to cellular service, Staff estimated

that as many as 4132 of the Phoenix and Tuceon businesses would be utilising

cellular service by Lhe end of 1988, In Decision No. %5633, the Commission
concluded there was no public interest ia mobile communications since omly ,072
subscribed despite its widespread svailability. VWe are unable to reach the
sawe conclusion in this watter for several ressons. First, the percentage of
cellular users is slmust six times higher then mobile communication users even
though cellular has not been offered statewide, 1In addition, cellular bas been
offered in Phoenix and Tucson for only a relatively short time frame. Bence, .

.

As previously mentioned, Staff made a distinction between mobile and fixed
service and metropolitan and rural service.

Stslf was unasble to arrive at a precise number becsuse the information was
not available from MNewVector and Hetro Mobile.

-9~ Dacision ¥o, SG 3B/
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there is not sufficient evidence to conclude there is no public interest. In
fact, the evidence strongly supportsé the opposite, Clearly, in Decision No,
53740 the Commission concluded that NewVector's predecessor was & public
service corporstion. In reaching that conclusion, the Commission found that
there was & public need and necessity for cellular phone service. Subsequent
to that Decision, the growth in cellular as reflected by Citizens Exhibit No, 1
has been phenvmenal. Hence, we must conclude that the public interest, if
anything, has grown mince Deciajon No, 53740. In addition, the downward trend
in prices as well as the expansion into rural areas will undoubtedly result in
further increasing public interest in cellular. Bssed on all the sbove, we

find that NewVector .nd Metro Mobile do tranemit wmesssges to the public

pursuant to Article XV, Section 2. Further, although there vas soms evideunce
indicating that presently the majurity of users are business and professionsl
people, ve are not convinced that there is not a general public intersst in
cellular service at this time, However, the Commission will comtinue to
wonitor the pubiic interest in cellulsr ss tha service is expanded througbout
the State.

The continued regulation of NewVector and Metro Mobile will alleviate the
concerns expressed by RUCO, Staff, and Citisens regarding service into rural
areas., Similarly, Staff's concerns with regulating of fixed ecellular
telephones will slso be taken care of without the potential administrative
nightware of distinguishing betveen “fixed™ mobile celiuler and “mobile” fized
cellular,

* [ ] - * L ] L - * - ]
Having considered the entire record berein and beiog fully advised in the

premises, the Commisaion finds, concludes, and orders that:

Decision Mo, zﬁ,!(f[
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FINDINGS OF FACT

1. Mountain  Bell 18 a4 Colorado corporation engaged 1n  providing
telephone and other telecommunication service to the public within Arizons.

2. On January 20, 1986, Mountain Bell filed & Petition for Deregulation
of its radio telephone services and the withdrawsl of all tariffs relating
thereto with the Commission.

3. On October 1, 1986, Staff filed a Motion to expand the docket to
include a review of all RCU services provided Ly vither telephone companies or
RCC's within Arixona.

4, By Procedural Order dated November 18, 1986, Btaff's Motion was
granted, and all telecommunicatione companies authorized (o provide NACC
services were deemed intervenors and given notice of the proceeding.

5. This matter has been bifurcated into two distinct phases, with Phase
1 involving wmobile radio commun carrier services and Phase II involving
cellular services,

6. A hearing on Phase I of thie matter was held on March 24, 1987,

7. On July 2, 1987, the Commission issued Decision No. 55733 on Phase I
of this matter.

8. By Procedural Order dated March 27, [987, and as amended on July 15,
1987, October 9, 1987, January 15, 1988, and May 19, 1988, all the parties in
support of the Petition for Deregulation in Phase Il of this matter were
ordered to file testimony and exhibits on or before August 8, 1988,

9. NewVector is an Arizona corporation engaged in providing cellular
telephone service within Arizons pureusnt to a Certificate granted by this
Commission in Decision Nos. 53740 and 51864,

10.  On August 8, 1988, NewVector filed testimony and exhibits in support
of the Petition of Deregulation in Phase 1l of this matter.

11, Cellulsr is a relatively nev telephone service technology.

=-1l- Decision Mo, ,j& 3[#
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12.  The Commission concluded 1n Decision Nos., 53740 and 53864 that thers
was 8 public interest 1n vellular services within Arizona,

13, There has been substantial growth in the umber of users of cellular
services since issuance of Decision Nos. 53740 and 53864 even ttough service is
presently only provided 1o the Tucsen and Phoenix MSA's,

14, Cellular services will be offered in adaitionsl areas of the State
in the near future.

CONCLUSIONS OF LAV

I NewVector as a4 public service corporation within the meaning of
Article XV ot the Arizona Constitution and A.R,.5, §40-281,

2, NewVector is a telecommunications corporation within the meaning of
AR.5. $§40-201(10) und 40-281.

3. Providers of cellular telephone services are public service
corporations pursusnl to Article XV of the Arizona Constitution and A.R.8.
$40-281.

4, Mountaein Bells' petilion as supported by NewVector in Phase 1II of
this matter should be denied,

oxm
IT 1S THEREFORE ORUERED that the Petition to Deregulate cellular telephone

services as supported by NewVector Communications, Inc., hereby is denied.

Decision Wo. 563/ g
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1T 1% FURTHER ORDENED that this Decirsiron shall become effectiv
wmpediately.

RY ORDFR OF THE ARIZOMA C GNPURATION COMMISSION,
N

- -

; . , P V2
NCT I R B .
CHATKFAR SRR CoMM SETONER COMMIBST

IN WITNESS WHERROY |, 1, JAMKS MATTHEWS, Executive
Svcretary of the Arizona Corporstion Commission,
have hereunto sel my hand and caused the official
seal of this Cowmission to be affixed at the
Capitol, in the City of Phoenix, this_¢T _ day
o:m , 1989,

Matttiss

JAMES MATTHEWS
eculive Secretary

DISSENT
JLR/d jp

————— = aa o o
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ARTICLE XV
THE CORPORATION COMMISSION

— o
N
14

Composition; election; term of office; office and residence; vacancies;
qualifications.

“Public service corporations” defined.

Power of commission as to classifications, rates and charges, rules, con-
tracts, and accounts; local regulation.

Power to inspect and investigate.

Power to issue certificates of incorporation and licenses.

Enlargement of powers by legislature; rules and regulations.

Connecting and intersecting lines of transportation and communications
corporations.

Transportation by connecting carriers.

Transmission of messages by connecting carriers.

0. Railways as public highways; other corporations as common carriers.

1. Movable property as personal property; liability of property to attachment,
execution and sale.

12. Charges for service; discrimination; free or reduced rate transportation.

13. Reports to commission.

14. Value of property of public service corporations. -

15. Acceptance of constitutional provisions by existing corporations.

16. Forfeitures for violations.

17. Appeal to courts.

18. Repealed.

19. Power to impose fines.

M0 NASoo;ik KR

Cross References
Corporation commission in general, see A.R.S. § 40-101 et seq.

Library References

Carriers &1, 8. C.J.S. Carriers § 15 et seq.
Public Service Commissions =141 et seq. CJ.S. Public Utilities § 60 et seq.

§ 1. Composition; election; term of office; office and residence;
vacancies; qualifications

Section 1. A Corporation Commission is hereby created to be com-
posed of three persons, who shall be elected at the general election to be
held under the provisions of the Enabling Act approved June 20, 1910,
and whose term of office shall be co-terminous with that of the Governor
of the State elected at the same time, and who shall maintain their chief
office, and reside, at the State Capital. At the first general State
election held under this Constitution at which a Governor is voted for,
three commissioners shall be elected who shall, from and after the first
Monday in January next succeeding said election, hold office as follows:

The one receiving the highest number of votes shall serve six years,

and the one receiving the second highest number of votes shall serve
285




Art. 15 §1 CONSTITUTION OF ARIZONA

four years, and the one receiving the third highest number of votes shall
serve two years. And one commissioner shall be elected every two years
thereafter. In case of vacancy in said office, the Governor shall appoint
a commissioner to fill such vacancy. Such appointed commissioner shall
fill such vacancy until a commissioner shall be elected at a general
election as provided by law, and shall qualify. The qualifications of

commissioners may be prescribed by law.

Cross References

General elections, see A.R.S. § 16-913.

Organization, meetings and acts of commission, see A.R.S. § 40-102.
Qualifications of commissioners, see A.R.S. § 40-101.

Notes of Decisions

In general 1
Definitions 2
Vacancies 3

1. In general

Candidate elected to office of corporation
commissioner at special election was not
entitled to office as against incumbent ap-
pointed by governor on resignation of for-
mer commissioner, since corporation com-
missioner can be elected only at general
election. Hudson v. Cummard (1934) 44
Ariz. 7, 33 P.2d 591.

2. Definitions

As regards A.R.S. § 40-254 providing
that a party may ‘‘commence an action in
the superior court of the county in which
the commission has its office”, word “of-
fice” means the principal or chief office of
the corporation commission, and, therefore,
the only superior court having jurisdiction
to review an order of the corporation com-
mission is the Maricopa county superior
court. City of Show Low v. Owens (App.
1980) 127 Ariz. 266, 619 P.2d 1043.

Word “law” within this section providing
that on vacancy of office of corporation
commissioner Governor shall appoint com-
missioner to fill vacancy until commissioner
shall be elected at general election as pro-
vided by law, means either Constitution or
statute passed by authority thereof. Hud-
son v. Cummard (1934) 44 Ariz. 7, 33 P.2d
591.

3. Vacancies

Under provision of this section authoriz-
ing governor to appoint a commissioner to
fill a vacancy in office of corporation com-
mission and stating that such appointed
commissioner shall fill such vacancy until a
commissioner shall be elected at a general
election as provided by law, appointment by
governor of a commissioner to fill a vacancy
created by death of a member having more
than two years remaining of his term was
only until next general election closest in
point of time after vacancy occurred, not
for the unexpired term of deceased commis-
sioner. Bolin v. Superior Court In and For
Maricopa County (1959) 85 Ariz. 131, 333
P.2d 295.

§ 2. “Public service corporations” defined

Section 2. All corporations other than municipal engaged in furnish-
ing gas, oil, or electricity for light, fuel, or power; or in furnishing water
for irrigation, fire protection, or other public purposes; or in furnishing,
for profit, hot or cold air or steam for heating or cooling purposes; or
engaged in collecting, transporting, treating, purifying and disposing of
sewage through a system, for profit; or in transmitting messages or
furnishing public telegraph or telephone service, and all corporations
other than municipal, operating as common carriers, shall be deemed
public service corporations.

Amendment approved election Nov. 5, 1974, eff. Dec. 5, 1974; election Nov. 4,
1980, eff. Nov. 24, 1980.
286
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Note 7

Services, Inc. v, Corporation Commission
(1966) 2 Ariz.App. 559, 410 P.2d 677.

Garbage haulers were excluded from pro-
visions of A.R.S. § 40-641 (repealed), which
imposed a license tax upon motor carriers.
Op.Atty.Gen. No. 65-1.

Arizona corporation commission does
have jurisdiction over privately-owned gar-
bage collection services. Op.Atty.Gen. No.
58-80.

8. Railroads

Use of state funds or facilities to subsi-
dize rail passenger service through the
Amtrak system is not prohibited by Const.
Art. 9, § 7 prohibiting the state or a subdi-
vision of the state from giving or loaning its
credit or making any donation or grant to
any corporation or by provision of Const.
Art. 9, § 10 that no tax is to be laid or
appropriation of public money made in aid
of any public service corporation where ma-
jor purpose of the program involved was to
provide transportation for the public
through a federally-controlled and operated
profit organization, and any benefit to the
Amtrak system was purely incidental. Op.

CONSTITUTION OF ARIZONA

In regard to sale of securities, provision
of A.R.S. § 44-1843, par. 5 exempting secu-
rities issued or guaranteed either as to prin-
cipal, interest or dividend by a railroad or
public utility, public service corporations
were exempt. Op.Atty.Gen. No. 59-24.

9. Motor clubs

Legislature cannot vest in the corporation
commission regulatory powers over motor
clubs, and statutes that purport to do so are
unconstitutional, because motor clubs are
not enumerated in the constitution of Arizo-
na as entities subject to regulation by the
commission. Op.Atty.Gen. No. 183-015.

10. Sewage disposal corporations

Sewage disposal corporations are not
“public service corporations”, as that term
is used in Const. Art. 15, § 10. Op.Atty.
Gen. No. 70-1-L.

Sewage disposal corporations could be de-
clared to be public service corporations and,
thereby, subject to control of rates,
charges, and conditions of service, as are
existing publie service corporations, only by
constitutional amendment. Id.

Atty.Gen. No. I81-003.

§ 3. Power of commission as to classifications, rates and charges,
rules, contracts, and accounts; local regulations

Section 3. The Corporation Commission shall have full power to, and
shall, prescribe just and reasonable classifications to be used and just
and reasonable rates and charges to be made and collected, by public
service corporations within the State for service rendered therein, and
make reasonable rules, regulations, and orders, by which such corpora-
tions shall be governed in the transaction of business within the State,
and may prescribe the forms of contracts and the systems of keeping
accounts to be used by such corporations in transacting such business,
and make and enforce reasonable rules, regulations, and orders for the
convenience, comfort, and safety, and the preservation of the health, of
the employees and patrons of such corporations; Provided, that incorpo-
rated cities and towns may be authorized by law to exercise supervision
over public service corporations doing business therein, including the
regulation of rates and charges to be made and collected by such
corporations; Provided further, that classifications, rates, charges, rules,
regulations, orders, and forms or systems prescribed or made by said
Corporation Commission may from time to time be amended or repealed
by such Commission.
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25. Cooperative utilities

Cooperative utilities are subject to juris-
diction of state corporation commission.
Op.Atty.Gen. No. 61-43.

Art. 15 §4

Note 1

state corporation commission prior to pro-
viding utility service to its customers, and,
if the cooperative’s articles of incorporation
indicate that its intent and purpose is to
serve only its members, cooperative must

Cooperative utility must receive a certifi- be certified to serve only its members in the
cate of convenience and necessity from certain area. Id.

§ 4. Power to inspect and investigate

Section 4. The Corporation Commission, and the several members
thereof, shall have power to inspect and investigate the property, books,
papers, business, methods, and affairs of any corporation whose stock
shall be offered for sale to the public and of any public service corpora-
tion doing business within the State, and for the purpose of the Commis-
sion, and of the several members thereof, shall have the power of a court
of general jurisdiction to enforce the attendance of witnesses and the
production of evidence by subpoena, attachment, and punishment, which
said power shall extend throughout the State. Said Commission shall
have power to take testimony under commission or deposition either

within or without the State.

Cross References

Investigation, hearing and appeal powers in general, see A.R.S. § 40-241 et seq.

[.aw Review Commentaries

Constitutional Convention of 1910. Ariz.
State L.J. 1, 1978, p. 1.

Judicial review. 19 Ariz.L.Rev. 488 (1977).

Utility rate regulation, legal aspects of
future tests period. Gail L. Gibbons, 16
Ariz.L.Rev. 947 (1974).

Notes of Decisions

In general 1
Expenditures 5
Express powers 2
Implied powers 3
Judicial powers 4
Sale of securities 6

1. In general

In the case of Wylie v. Phoenix Assur.
Co. (1933) 42 Ariz. 133, 22 P.2d 845, the
court said:

“Article 15 of the Constitution does not,
in terms, confer on the corporation commis-
sion power to regulate the business of in-
surance like it does the business of public
service corporations. The commission’s
power to regulate the insurance business,
except to the limited extent indicated in
sections 4 and 5 of said article, is statutory,
chapter 36, Revised Code of 1928 (section

1773 et seq.), and receives its sanction un-
der the police power of the state.”

Const. Art. 14, §§ 8 and 17 and this sec-
tion did not make corporations other than
public service corporations subject in whole
or in part to regulation by the corporation
commission within Laws 1912, ch. 90, § 7
(A.R.S. § 40-101) forbidding commissioners
owning stocks or bonds of corporations sub-
ject to such regulation. State v. Jones
(1914) 15 Ariz. 215, 137 P. 544.

Only where additional evidence was
brought to the attention of the corporation
commission which contradicted information
in a certificate filed pursuant to A.R.S.
§ 10-173 [repealed] could the commission
further investigate or conduct hearings to
determine whether three-fourths of the
shareholders authorized the excess indebt-
edness at a lawfully held meeting and
whether authorization of shareholders was
in conformity with articles of incorporation
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Note 1

and bylaws of the corporation. Op.Atty.
Gen. No. 74-6.

2. Express powers

The corporation commission is authorized
under this section to take testimony under
commission or deposition either within or
without the state; and the failure of provi-
sions of this section to specify anything else
which might be done out-of-state would be
fatal to any hearings the commission might
conduct outside Arizona. Op.Atty.Gen. No.
182-126.

The Arizona corporation commission has
authority to refuse to issue certificate of
incorporation to domestic corporation if
transaction of an unlawful business is con-
templated on the face of the articles of
incorporation. Op.Atty.Gen. No. 72-11.

The Arizona corporation commission does
not have authority to withhold the issuance
of a certificate of incorporation to a domes-
tic corporation, pending further inquiry by
the commission to determine whether or not
the transaction of an unlawful business is
contemplated, if the commission has reason
to think that the transaction of an unlawful
business may be contemplated. Id.

The corporation commission, under its ex-
isting constitutional and statutory authori-
ty, cannot promulgate a general order
which would bar persons convicted of cer-
tain felonies from holding office as di-
rectors or officers of domestic corporations
or foreign corporations doing business in
Arizona. Id.

3. Implied powers

The corporation commission's powers are
not limited to those expressly granted by
constitution, but commission may exercise
all powers necessary or essential in per-
formance of its duties. Garvey v. Trew
(1946) 64 Ariz. 342, 170 P.2d 845, certiorari
denied 67 S.Ct. 297, 329 U.S. 784, 91 L.Ed.
673.

The corporation commission has no im-
plied powers and its powers do not exceed
those to be derived from a strict construc-

CONSTITUTION OF ARIZONA

tion of the Constitution and implementing
statutes. Commercial Life Ins. Co. v.
Wright (1946) 64 Ariz. 129, 166 P.2d 943.

4. Judicial powers

No judicial power is vested in or can be
exercised by the corporation commission un-
less that power is expressly granted by the
constitution. Trico Elec. Co-op. v. Ralston
(1948) 67 Ariz. 358, 196 P.2d 470.

The construction of an option agreement
between public utility and electric coopera-
tive for the purchase of electric transmis-
sion and distribution lines and facilities and
all water distribution properties was a judi-
cial function and the courts rather than the
corporation commission have jurisdiction to
determine validity of such agreement, al
though eventually the contract of sale, if
valid, must have the sanction and approval
of the corporation commission before it be-
comes effective. Id.

5. Expenditures

Legislature had right to make appropria-
tion by Laws 1945, 1st S.S., Ch. 11 (re-
pealed) to corporation commission for pay-
ment of federal power commission’s ex-
penses in making investigation, authorized
by Ch. 11, to ascertain fair value of proper-
ty of public service corporations furnishing
gas or electricity as basis for rate-making.
Garvey v. Trew (1946) 64 Ariz. 342, 170 P.2d
845, certiorari denied 67 S.Ct. 297, 329 U.S.
784, 91 L.Ed. 673.

6. Sale of securities

The corporation commission’s specific
constitutional power over sale of securities
is limited to grant by this section of power
to inspect and investigate, but the legisla-
ture may enlarge or extend the power and
duties of the commission over the subject
matter of which it has already been given
Jjurisdiction and other matters of same class
not expressly or impliedly exempt by other
provisions of Constitution. Commercial
Life Ins. Co. v. Wright (1946) 64 Ariz. 129,
166 P.2d 943.

§ 5. Power to issue certificates of incorporation and licenses

Section 5. The Corporation Commission shall have the sole power to
issue certificates of incorporation to companies organizing under the
laws of this State, and to issue licenses to foreign corporations to do
business in this State, except as insurers, as may be prescribed by law.
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Domestic and foreign insurers shall be subject to licensing, control and
supervision by a department of insurance as prescribed by law. A
director of the department of insurance shall be appointed by the
Governor with the consent of the Senate in the manner prescribed by law
for a term which may be prescribed by law.

Amendment approved election Nov. 5, 1968, eff. Jan. 28, 1969; election Nov. 2,
1976, eff. Nov. 22, 1976.

Historical Note

The governor, on January 28, 1969, pro-
claimed that the amendment of this section,
as proposed by Laws 1968, S.C.R. No. 7,
§ 1, filed March 19, 1968, had been ap-
proved by a majority of the electors in the
November 5, 1968 general election and had
become law.

The 1969 amendment inserted “except as
insurers,” in the first paragraph; and added
the second paragraph.

The governor, on November 22, 1976, pro-
claimed that the amendment of this section,

as proposed by Laws 1976, S.C.R. No. 1009,
§ 5, filed July 6, 1976, had been approved
by a majority of the electors in the Novem-
ber 2, 1976 general election and had become
law,

The 1976 amendment substituted “shall
be appointed by the governor with the con-
sent of the senate in the manner prescribed
by law” for “shall be appointed by the
governor subject to approval by the senate”
in the second sentence of the second para-
graph.

Cross References

Admission of foreign corporations for transaction of business in Arizona, see A.R.S.

§ 10-106 et seq.

Public service corporations, rate increases, see § 40-250.

Law Review Commentaries

Utility rate regulation, legal aspects of
future tests period. Gail L. Gibbons, 16
Ariz.L.Rev. 947 (1974).

Notes of Decisions

In general 1
Actions and proceedings involving foreign
corporations 10
Amendment to constitutional provision 3
Debts, foreign corporations 9
Estoppel or laches 11
Foreign corporations 7-10
In general 7
Actions and proceedings 10
Debts 9
Professional foreign corporations 8§
Foreign insurers 6
Incorporators 4
Insurers 5, 6
In general 5
Foreign insurers 6
Mandamus 12
Professional foreign corporations 8
Purpose 2

1. In general

The Arizona corporation commission has
authority to refuse to issue certificate of
incorporation to domestic corporation if
transaction of an unlawful business is con-

templated on the face of the articles of

incorporation. Op.Atty.Gen. No. 72-11.

The Arizona corporation commission does
not have authority to withhold the issuance
of a certificate of incorporation to a domes-
tic corporation, pending further inquiry by
the commission to determine whether or not
the transaction of an unlawful business is
contemplated, if the commission has reason
to think that the transaction of an unlawful
business may be contemplated. Id.

The corporation commission, under its ex-
isting constitutional and statutory authori-
ty, cannot promulgate a general order
which would bar persons convicted of cer-
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The Arizona corporation commission does
not have authority to withhold the issuance
of a license to a foreign corporation, pend-
ing further inquiry by commission to deter-
mine whether or not the transaction of an
unlawful business. is contemplated, if the
commission has reason to think that the
transaction of an unlawful business may be
contemplated. Op.Atty.Gen. No. 72-11.

8. —— Professional foreign corpora-
tions

State corporation commission lacks power
to license foreign professional corporations.
Op.Atty.Gen. No. 71-38.

9. —— Debts, foreign corporations

Foreign business which had qualified to
do business pursuant to A.R.S. § 10-481 et
seq. (repealed; now A.R.S. § 10-106 et seq.)
was not thereafter required to comply with
provision of A.R.S. § 10-173 [repealed] re-
garding limitations on corporation indebted-
ness. Op.Atty.Gen. No. 73-22-L.

10. —— Actions and proceedings involv-
ing foreign corporations

Act of director of insurance of Arizona in
issuing certificate of authority to foreign
corporation to transact business in Arizona

§ 6. Enlargement of powers by

Art. 15 §6

was act of corporation commission and for-
eign corporation was entitled to maintain
action on indemnity agreements in federal
court in Arizona although it had not ob-
tained license from corporation commission
directly. Osborne v. Massachusetts Bond-
ing & Ins. Co. (D.C.1964) 229 F.Supp. 674.

11. Estoppel or laches

Certificates of public convenience and ne-
cessity can only be acquired from corpora-
tion commission by affirmative showing
that issuance of certificate will best sub-
serve the public interest and not by estoppel
or laches. Walker v. De Concini (1959) 86
Ariz. 143, 341 P.2d 933.

12. Mandamus

Mandamus is a proper remedy where Ari-
zona corporation commission has clearly
abused its discretion in refusing to accept
for filing articles of incorporation, or
amendments thereto, on ground that pro-
posed corporate name is deceptively similar
to name of other existing corporations;
such remedy is not foreclosed by A.R.S.
§ 12-901 et seq., relating to judicial review
of administrative decisions. Senner v. Bank
of Douglas {1960) 88 Ariz. 194, 354 P.2d 48.

legislature; rules and regulations

Section 6. The law-making power may enlarge the powers and extend
the duties of the Corporation Commission, and may prescribe rules and
regulations to govern proceedings instituted by and before it; but, until
such rules and regulations are provided by law, the Commission may
make rules and regulations to govern such proceedings.

Cross References

Regulation of public service corporations by commission generally, see A.R.S. § 40-201 et

seq.

Regulatory provisions relating to corporations generally, see A.R.S. § 10-007 et seq.

Law Review Commentaries

Constitutional Convention of 1910. Ariz.
State LJ. 1, 1978, p. 1.

Notes of Decisions

In general 1

Commission powers 6-8
In general 6
Constitutional amendment 7
Enlargement by legislature 3

Commission powers—Cont'd
Implied 8
Reduction by legislature 4
Constitutional amendment. commission
powers 7
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Note 7

7. —— Constitutional amendment, com-
mission powers

The November 25, 1980 amendment of
Const. Art. 15, §8 2 and 10 defining “public
service corporations” and ‘“‘common carri-
ers” removed corporations engaged in
carrying persons or property from the defi-
nitions of ‘“common carrier” and “public
service corporation” and, thus, from the
constitutionally-based jurisdiction of the
corporation commission, but, on question
whether legislature could constitutionally
direct the commission to continue to regu-
late motor carriers as common carriers and
public service corporations after the amend-
ment of the constitution in view of legisla-
tive intent to have commission continue the
regulation until July 1, 1982 in accordance
with Laws 1979, Ch. 203, § 15, commission
should continue to exercise authority over
common carriers until such time as a court
might otherwise direct. Op.Atty.Gen. No.
181-019.

8. —— Implied commission powers

Corporation commission of Arizona has
no implied powers. Kendall v. Malcolm
(1965) 98 Ariz. 329, 404 P.2d 414.

9. Judicial functions

When it rules on applications for certifi-
cates of public convenience and necessity,
corporation commission performs a judicial
function. Walker v. De Concini (1959) 86
Ariz. 143, 341 P.2d 933.

The construction of an option agreement
between public utility and electric co-opera-
tive for the purchase of electric transmis-
sion and distribution lines and facilities and
all water distribution properties was a judi-
cial function and the courts rather than the
corporation commission have jurisdiction to
determine validity of such agreement, al-
though eventually the contract of sale, if
valid, must have the sanction and approval
of the corporation commission before it be-
comes effective. Trico Elec. Co-op. v. Ral-
ston (1948) 67 Ariz. 358, 196 P.2d 470.

CONSTITUTION OF ARIZONA

10. Rules and regulations, in general

State corporation commission had authori-
ty to make reasonable rules and regulations
and orders governing private carriers of
passengers and property, i.e., any person
not included in term “common motor carri-
er” or “contract motor carrier” who trans-
ports by vehicle in excess of 6,000 pounds
unladen weight property of which such per-
son is owner, lessee or bailee, when such
transportation is for purpose of sale, lease,
rent, or bailment or in furtherance of any
commercial enterprise, but authority to reg-
ulate would not extend to passengers. Op.
Atty.Gen. No. 61-45.

State corporation commission had authori-
ty to make reasonable rules, regulations,
and orders governing contract carriers of
passengers and property. Id.

State corporation commission had juris-
diction to require private motor carriers to
comply with commission’s general orders
relative to safety requirements. Op.Atty.
Gen. No. 59-66.

11. Municipal operation of business

Corporation commission lacks jurisdiction
over a municipality in regard to municipali-
ty’s determination of what fields of busi-
ness, including public utilities, it will enter
and over question of feasibility, desirability,
or consideration to be paid by municipality
in regard to acquisition or purchase of pub-
lic utilities. Op.Atty.Gen. No. 62-7.

12. Violation of commission orders

Upon violation of corporation commis-
sion’s general orders, complaint could be
secured from county attorney charging that
motor carrier was in violation and guilty of
a misdemeanor or commission’s rules and
regulations could be enforced by filing a
criminal complaint charging a misdemeanor
pursuant to A.R.S. § 40-660 [repealed], and
commission could also fine anyone violating
its rules by citing any violation before the
commission for contempt and by collecting,
in a civil action, any fine assessed. Op.
Atty.Gen. No. 59-61.

§ 7. Connecting and intersecting lines of transportation and com-

munications corporations

Section 7. Every public service corporation organized or authorized
under the laws of the State to do any transportation or transmission
business within the State shall have the right to construct and operate
lines connecting any points within the State, and to connect at the State
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boundaries with like lines; and every such corporation shall have the
right with any of its lines to cross, intersect, or connect with, any lines of
any other public service corporation.

Cross References
Connecting services and facilities between companies, see A.R.S. § 40-325 et seq.

Law Review Commentaries

Power plant and transmission line siting,
improving Arizona’s legislative approach.
Law & Soc. Order, 1973, p. 519.

§ 8. Transportation by connecting carriers

Section 8. Every public service corporation doing a transportation
business within the State shall receive and transport, without delay or
discrimination, cars loaded or empty, property, or passengers delivered
to it by any other public service corporation doing a similar business, and
deliver cars, loaded or empty, without delay or discrimination, to other
transportation corporations, under such regulations as shall be pre-
scribed by the Corporation Commission, or by law.

Cross References
Connecting services and facilities between companies, see A.R.S. § 40-325 et seq.

Notes of Decisions

1. In general telegraph and telephone companies, do not

This section, authorizing the legislature
to exercise its authority in the formulation
of regulations to govern the interchange by
transportation companies of cars, property,
and passengers, and Const. Art. 15, § 9,

limit the full power given by Const. Art. 15,
§ 3 to the corporation commission to fix
rates, charges, and classifications for public
utilities. ~ State v. Tucson Gas, Electric
Light & Power Co. (1914) 15 Ariz. 294, 138

containing a similar provision in regard to P. 781.

§ 9. Transmission of messages by connecting carriers

Section 9. Every public service corporation engaged in the business
of transmitting messages for profit shall receive and transmit, without
delay or discrimination, any messages delivered to it by any other public
service corporation engaged in the business of transmitting messages for
profit, and shall, with its lines, make physical connection with the lines of
any public service corporation engaged in the business of transmitting
messages for profit, under such rules and regulations as shall be
prescribed by the Corporation Commission, or by law; Provided, that
such public service corporations shall deliver messages to other such
corporations, without delay or discrimination, under such rules and
regulations as shall be prescribed by the Corporation Commission, or by
law.
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§ 11. Movable property as personal property; liability of property
to attachment, execution and sale

Section 11. The rolling stock and all other movable property belong-
ing to any public service corporation in this State, shall be considered
personal property, and its real and personal property, and every part
thereof, shall be liable to attachment, execution, and sale in the same
manner as the property of individuals; and the law-making power shall
enact no laws exempting any such property from attachment, execution,
or sale.

Cross References

Attachment, generally, see A.R.S. § 12-1521 et seq.

Execution of judgments, generally, see A .R.S. § 12-1551 et seq.

Liability to persons for injury resulting from violations, see A.R.S. § 40-423.
Sales under execution, generally, see A.R.S. § 12-1621 et seq.

§ 12. Charges for service; discrimination; free or reduced rate
transportation

Section 12. All charges made for service rendered, or to be rendered,
by public service corporations within this State shall be just and reasona-
ble, and no discrimination in charges, service, or facilities shall be made
between persons or places for rendering a like and contemporaneous
service, except that the granting of free or reduced rate transportation
may be authorized by law, or by the Corporation Commission, to the
classes of persons described in the Act of Congress approved February
11, 1887, entitled An Act to Regulate Commerce,'! and the amendments
thereto, as those to whom free or reduced rate transportation may be
granted.

149 US.C.A. 88 1(7), 22.

Cross References

Discrimination between persons, localities or classes of service as to rates, charges, service
or facilities prohibited, see A.R.S. § 40-334.

Persons who may be given free or reduced rates, see A.R.S. § 40-335.

Rates and rate schedules, generally, see A.R.S. § 40-361 et seq.

Law Review Commentaries
Racial segregation, Plessy v. Ferguson.

Paul Oberst, 15 Ariz.L.Rev. 389 {1973).

Notes of Decisions

In general 1 1. In general

Discrimination 2 In the case of State v. Tucson Gas, Elec-
Judicial review 4 tric Light & Power Co. (1914) 15 Ariz. 294,
Reduced rates and fares 3 138 P. 781, the court said:

“Sections 8 and 9 do not, in the least,
limit the ‘full power’ of the Constitution to
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fix rates and charges and classifications for
public utilities, as they only undertake defi-
nitely to name instances in which the action
and conduct of such corporations must con-
form to ‘such rules and regulations as shall
be prescribed by the Corporation Commis-
sion, or by law,’ and the exception in section
12 emphasizes the general rule of exclusive
power in the Commission to fix rates,
charges, and classifications.”

2. Discrimination

Shareholders of water users’ association
residing in area furnished electricity by util-
ity were not customers of association as to
electricity and therefore obligation of a pub-
lic service corporation to provide nondis-
criminatory rates to its customers did not
preclude association and power distriet,
which furnished electricity to most associa-
tion members, from reimbursing only share-
holders residing in area served by utility for
excess paid to utility for power over that
paid by shareholders furnished power by
district. Miller v. Sait River Val. Water
Users’ Ass'n (1970) 11 Ariz.App. 256, 463
P.2d 840.

An electric cooperative, having applied
for and received from the state a certificate
of public convenience and necessity, and
having undertaken to serve thereunder,
may not arbitrarily refuse membership to
an applicant who qualifies, nor may it dis-
criminate between members as to service,
nor place restrictions on membership inimi-
cal to its role as a “public service corpora-
tion” which implies service to the public.
Application of Trico Elec. Co-op., Inc. (1963)
92 Ariz. 373, 377 P.2d 309.

Public service corporations must treat all
their consumers fairly and without unjust
discrimination and give all of them the same
service on equal terms at uniform rates
without discriminating between customers
similarly situated as to character of service
rendered or charges made and as regards
discrimination in rates or service in the pub-
lic utility field, a municipal corporation
stands in the same position as a private
corporation. Town of Wickenburg v. Sabin
(1949) 68 Ariz. 75, 200 P.2d 342.

§ 13. Reports to commission

CONSTITUTION OF ARIZONA

A requirement by a public service corpo-
ration that its patrons furnish a depository
guarantee as security for payment of fu-
ture service, constitutes improper discrimi-
nation when it is enforced against some and
not against all of its patrons. Id.

3. Reduced rates and fares

Carrier must charge same rate for same
service, regardless of reasons for shipment
or commodity’s ability to stand charges.
Southern Pac. Co. v. State Corporation
Commission (1931) 39 Ariz. 1, 3 P.2d 518.

General Order T0A of the corporation
commission, under Laws 1919, Ch. 130 (re-
pealed), the automobile transportation regu-
lation law, providing that the fare for rent
service on stage lines was not to be less
than 140 percent of the regular scheduled
fare, did not conflict with this section, as
requiring a discrimination for the same ser-
vice. Haddad v. State (1921) 23 Ariz. 105,
201 P. 847.

State corporation commission lacked au-
thority to authorize a lower rate for public
utilities to natural persons who are living
on pensions, welfare, or relief and who are
over 65 years of age. Op.Atty.Gen. No.
63-2.

4. Judicial review

Charges in complaint that order of corpo-
ration commission violated this section and
Const. Art. 2, 8§ 3, 4, and 14 relating to due
process and powers of commission, and
granted a rate increase without first deter-
mining a fair rate of return based on find-
ing of fair value, were sufficiently alleged
in petition for rehearing to entitle complain-
ant to rely on such charges in superior
court, but charge of discrimination against
customers of a public utility and other pub-
lic service corporations by unlawful delega-
tion of discretionary authority to the utility,
was not sufficiently alleged in petition for
rehearing, except as to charge that order
was discriminatory and would deny use of
gas service to certain members of public,
and such charge could not be relied on in
superior court. State ex rel. Church v. Ari-
zona Corp. Commission (1963) 94 Ariz. 107,
382 P.2d 222.

Section 13. All public service corporations and corporations whose
stock shall be offered for sale to the public shall make such reports to
the Corporation Commission, under oath, and provide such information
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